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I. PURPOSE

The Balanced-Budget Constitutional Amendment sets forth, in
the Nation’s governing document, the basic principle that the Fed-
eral Government must not spend beyond its means. This principle,
Thomas Jefferson once said, is of such importance “as to place it
among the fundamental principles of government. We should con-
sider ourselves unauthorized to saddle posterity with our debts,
and morally bound to pay them ourselves.” Thomas Jefferson’s
words ring true today. The discipline imposed by a balanced-budget
amendment may be the only way to avoid leaving future genera-
tions of Americans with an overwhelming legacy of debt.

The notion of a limitation of the Government’s budgetary author-
ity by a governing document is deeply rooted in our traditions; it
is a notion which goes back as far as the Magna Carta. Our prede-
cessors were entirely aware of these traditions when they said:

The public debt is the greatest of dangers to be feared
by a republican government.

And

Once the budget is balanced and the debts paid off, our
population will be relieved from a considerable portion of
its present burdens and will find * * * additional means
for the display of individual enterprise.

The first statement was made by Thomas Jefferson and the second
by Andrew Jackson.

These two quotations illustrate an important truth: No concept
is more a part of traditional American fiscal policy than that of the
balanced budget. In fact, Jefferson himself wished the Constitution
had included a prohibition on government borrowing because he
thought that one generation should not be able to obligate the next
generation.

James Madison, in explaining the theory undergirding the Gov-
ernment he helped create, had this to say about governments and
human nature:

Government [is] the greatest of all reflections on human
nature. If men were angels, no government would be nec-
essary. If angels were to govern men, neither external or
internal controls on government would be necessary. In
framing a government that is to be administered by men
over men, the great difficulty lies in this: You must first
enable the government to control the governed; and in the
next place oblige it to control itself. A dependence on the
people is no doubt the primary control on government; but
experience has taught mankind the necessity of auxiliary
precautions.

[Federalist No. 51.]

The Balanced-Budget Amendment is an additional “auxiliary pre-
caution” which helps restore two important elements in the con-
stitutional structure: limited government and an accountable delib-
erative legislative assembly, both of which are vital to a free and
vibrant constitutional democracy.
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A deliberative assembly, the essence of whose authority is, in Al-
exander Hamilton’s words, “to enact laws, or in other words to pre-
scribe rules for the regulation of society” for the common good, was
considered by the Framers of the Constitution the most important
branch of government because it reflected the will of the people.
Yet, as the maker of laws, it was also considered the most powerful
and the one that needed to be guarded against the most.

Recognizing that “[in] republican government the legislative au-
thority, necessarily, predominates” and to prevent “elective des-
potism,” James Madison, the “Father of the Constitution,” rec-
ommended that the Philadelphia Convention adopt devices in the
Constitution that would safeguard liberty. These include: bicamer-
alism, separation of powers and checks and balances, a qualified
Executive veto, limiting congressional authority through enumerat-
ing its powers, and, of course, the election of legislators to assure
accountability to the people.

However, in the late twentieth century, these constitutional proc-
esses, what Madison termed “auxiliary precautions,” have failed to
limit the voracious appetite of Congress to legislate into every area
of private concern, to invade the traditional bailiwick of the States,
and, consequently, to spend and spend to fund these measures
until the Federal Government has become functionally insolvent
and the economy placed in jeopardy.

The Balanced-Budget Amendment will go a long way toward
ameliorating this problem. It will create an additional constitu-
tional process—an “auxiliary precaution”—that will bring back leg-
islative accountability to the constitutional system. The Balanced-
Budget Amendment process accomplishes this by making Federal
deficit spending significantly more difficult.

Il. LEGISLATIVE HISTORY

In 1936, Representative Harold Knutson of Minnesota proposed
the first constitutional amendment to balance the budget (H.J. Res.
579, 74th Cong.). This proposal would have established a per capita
limitation on the Federal public debt. Since that time, numerous
constitutional provisions have been proposed to require a balanced
budget.

S.J. Res. 1 derives from work begun in the Senate Judiciary Sub-
committee on the Constitution in the 96th Congress. Throughout
1979 and early 1980, the subcommittee held a series of hearings
across the country—eight in total—on the subject of a balanced-
budget amendment. Senators Hatch, Thurmond, DeConcini, Heflin,
and Simpson introduced S.J. Res. 126, which was reported out of
the subcommittee on December 18, 1979, by a vote of 5 to 2. On
March 15, 1980, the full Committee on the Judiciary defeated S.J.
Res. 126 by a vote of 9 to 8.

The same principal sponsors reintroduced S.J. Res. 126 in the
97th Congress as S.J. Res. 58. During the early part of 1981, the
subcommittee held four additional days of hearings. On May 6,
1981, the subcommittee voted 4 to O to report out the amendment,
but only after adopting an amendment in the nature of a substitute
offered by Senator Hatch. On May 19, 1981, the full Committee on
the Judiciary favorably reported S.J. Res. 58 by an 11-to-5 vote.
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On July 12, 1982, the Senate began consideration of S.J. Res. 58.
On August 4, 1982, following the adoption of a package of amend-
ments by Senators Domenici and Chiles and the acceptance of an
amendment by Senators Armstrong and Boren, the Senate passed
S.J. Res. 58 by a 69-t0-31 vote. This marked the first time either
House of Congress had approved such a measure.

On October 1, 1982, following a successful discharge petition ef-
fort, the House of Representatives considered H.J. Res. 350, the
House counterpart to S.J. Res. 58. Although a substantial majority
of the House voted in favor of the amendment, the 236-to-187 mar-
gin fell short of the necessary two-thirds vote.

In the 98th Congress, the Subcommittee on the Constitution held
2 days of hearings on S.J. Res. 5. On March 15, 1984, the sub-
committee approved S.J. Res. 5 by a 4-to-1 vote and referred the
measure to the full committee. On September 13, 1984, following
the adoption of an amendment offered by Senator DeConcini, the
full Committee on the Judiciary approved S.J. Res. 5 by a vote of
11 to 4. However, the full Senate did not vote on the measure be-
fore the 98th Congress came to a close.

S.J. Res. 13 was introduced by Senator Thurmond on the first
day of the 99th Congress. Following a hearing, the Subcommittee
on the Constitution held a markup of S.J. Res. 13 on May 15, 1985,
at which the subcommittee adopted an amendment in the nature
of a substitute offered by Senator Thurmond, and then approved
S.J. Res. 13, as amended, by a unanimous 5-to-0 vote. After consid-
ering S.J. Res. 13 during May, June, and July, the full Judiciary
Committee reported it favorably on July 11, 1985, by a vote of 11
to 7. At the same time, the committee approved S.J. Res. 225, a
simplified proposed amendment introduced by Senators Thurmond,
Hatch, DeConcini, and Simon, by a vote of 14 to 4.

On March 25, 1986, the Senate defeated S.J. Res. 225 by a vote
of 66 to 34, thus failing to achieve the constitutional two-thirds re-
quirement by a single vote.

In the 100th Congress, the Subcommittee on the Constitution
held hearings on S.J. Res. 11, S.J. Res. 112, and S.J. Res. 116, on
March 23, 1988. On May 25, 1988, the subcommittee approved S.J.
Res. 11, with an amendment in the nature of a substitute, by a
vote of 3 to 2, and reported the measure to the full Committee on
the Judiciary. The committee considered S.J. Res. 11 in a markup
session on August 10, 1988, but no action was taken.

In the 101st Congress, the Subcommittee on the Constitution
held hearings on S.J. Res. 2, S.J. Res. 9, and S.J. Res. 12 on July
27, 1989. On the same day, Senator Simon introduced, and the sub-
committee approved, S.J. Res. 183, which incorporated ideas from
each of the other three bills. By a vote of 4 to 2, the subcommittee
reported S.J. Res. 183 to the full Committee on the Judiciary.

On June 14, 1990, the committee accepted an amendment in the
nature of a substitute offered by Senators Simon, Thurmond,
DeConcini, Hatch, and Heflin, and then approved S.J. Res. 183, as
amended, by a vote of 11 to 3.

Following a successful discharge petition effort, the House of
Representatives considered H.J. Res. 268, the House counterpart to
S.J. Res. 183, on July 17, 1990. The House fell seven votes short
of the two-thirds majority required to approve the constitutional
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amendment, failing by a vote of 279 to 150. S.J. Res. 183 did not
come before the full Senate for consideration in the 101st Congress.

In the 102d Congress, S.J. Res. 18 was introduced by Senator
Simon on January 14, 1991. The measure, identical to the bill re-
ported out of the full committee in the previous Congress, was
originally sponsored by Senators Thurmond, DeConcini, Hatch,
Heflin, Simpson, and Grassley. Senator Specter also became a co-
sponsor.

The Subcommittee on the Constitution reported S.J. Res. 18 fa-
vorably to the full committee on the Judiciary by a vote of 4 to 2,
on March 8, 1991. S.J. Res. 5, a similar measure introduced by
Senator Specter, was also reported out.

On May 23, 1991, the committee adopted, by a vote of 10 to 4,
an amendment to S.J. Res. 18 offered by Senator Heflin regarding
military conflict. The committee then approved S.J. Res. 18, as
amended, by a vote of 11 to 3. S.J. Res. 5, amended to include a
three-fifths vote requirement for tax increases, was defeated by a
vote of 6 to 8.

On June 9, 1992, after a series of procedural votes, the House of
Representatives took up H.J. Res. 290, a balanced-budget proposal
introduced by Representative Stenholm. After extensive negotia-
tions among key House and Senate sponsors, a bicameral, biparti-
san, consensus version of the bill was submitted as a substitute
amendment. On final passage, the vote in favor of the amendment
was 280 to 153, nine votes short of the two-third necessary for
adoption. Following this defeat, Senate leaders stated that they
would not call up S.J. Res. 18 before the full Senate. Accordingly,
the Senate did not vote on S.J. Res. 18 during the 102d Congress.

S.J. Res. 41 was introduced into the 103d Congress by Senators
Simon and Hatch on February 4, 1993. The measure was virtually
identical to the bicameral consensus proposal hammered out during
the summer of 1992. Twenty-one Senators joined Senator Simon
and Senator Hatch as original sponsors, including Senators DeCon-
cini, Thurmond, Heflin, Craig, Moseley-Braun, Grassley, Kohl,
Brown, Daschle, Cohen, Bryan, Pressler, Shelby, Bennett,
Mathews, Smith, Campbell, Kempthorne, Graham, Nickles, and
Lugar. In addition, Senators Murkowski, Gregg, Chafee, Feinstein,
Warner, Simpson, Robb, Boren, Bingaman, Jeffords, and Roth sub-
sequently joined as cosponsors.

On March 16, 1993, hearings were held on S.J. Res. 41 before the
Subcommittee on the Constitution. Soon after the hearing, the sub-
committee reported the measure favorably to the full committee by
a vote of 4 to 2.

On July 22, 1993, the Senate Committee on the Judiciary ap-
proved S.J. Res. 41 by a vote of 15 to 3 [the largest margin of any
balanced-budget amendment yet reported out of the Committee on
the Judiciary].

S.J. Res. 41 was debated on the floor of the Senate from Feb-
ruary 22, 1994, until March 1, 1994. After a resounding defeat of
a substitute amendment offered by Senator Reid, by a vote of 22
to 78, S.J. Res. 41 failed to be adopted by only four votes, 63 to
37.

S.J. Res. 1 was introduced into the 104th Congress by Senate
Majority Leader Robert Dole, on behalf of the primary sponsors
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Senator Orrin G. Hatch, the new chairman of the Senate Judiciary
Committee, and Senator Paul Simon, as the first joint resolution of
the new Congress, on the first day of the 104th Congress, January
4, 1995. The measure was again virtually identical to the bicameral
consensus proposal hammered out during the summer of 1992.
Thirty-nine Senators joined Senators Dole, Hatch, and Simon as
original sponsors, including Senators Thurmond, Heflin, Craig,
Moseley-Braun, Brown, Kohl, Simpson, Grassley, Specter, Kyl,
Feinstein, Nickles, Murkowski, Bryan, Hutchison, Exon, Shelby,
Campbell, Smith, Cohen, Pressler, Gregg, Gorton, Ashcroft, Burns,
McConnell, Inhofe, Gramm, Lott, DeWine, Snowe, Roth, Lugar,
Bond, Thomas, Coverdell, Santorum, Grams, and Mack.

On January 5, 1995, Senator Orrin G. Hatch convened and
chaired the first full committee hearings of the Senate Judiciary
Committee in the 104th Congress to consider S.J. Res. 1. In addi-
tion to Senators Thurmond, Simon, Heflin, Craig, Cohen, Feinstein,
Kyl, and Snowe, those testifying included Hon. Griffin Bell, former
Attorney General of the United States; Hon. Alice M. Rivlin, Direc-
tor, Office of Management and Budget; Hon. Walter Dellinger, As-
sistant Attorney General, Office of Legal Counsel, Department of
Justice; Governor Michael Leavitt, of Utah; Hon. Paul Tsongas,
former U.S. Senator from Massachusetts; Professor David Strauss,
University of Chicago; Hon. William Barr, former Attorney General
of the United States; Hon. Lowell Weicker, former Governor of
Connecticut; Herbert Stein, American Enterprise Institute; Edward
Regan, former New York State Comptroller; Fred Bergsten, Direc-
tor, Institute for International Economics; Kenneth Ashby, Utah
Farm Bureau Federation; James Davidson, National Taxpayers
Union; Martin Regalia, U.S. Chamber of Commerce; Alan Morrison,
Public Citizen Litigation Group; Robert J. Myers, former Chief Ac-
tuary, Social Security Administration.

On January 18, 1995, the Senate Committee on the Judiciary ap-
proved S.J. Res. 1 by a vote of 15 to 3.

I11. DiscussioN

While Congress has the ability to balance the Federal budget, it
lacks the discipline to make the difficult, but necessary, decisions.
The national debt is now over $4.7 trillion, over three times what
it was 10 years ago. Although persistent deficits threaten the Na-
tion’s long-term prosperity, the Federal Government has shown it-
self unwilling or unable to act in a fiscally responsible way. The
search for popular, painless ways to limit deficit spending has
proved to be futile. A balanced-budget amendment to the Constitu-
tion may be the only way to provide the fiscal discipline the Nation
desperately needs.

DANGERS OF A BUDGET DEFICIT

Influenced by individuals such as Adam Smith, David Hume, and
David Ricardo, the drafters of the Constitution and their imme-
diate successors at the helm of the new government strongly feared
the effects of public debt. The taxing and borrowing provisions of
the new Constitution reflected a need of the new Republic to estab-
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lish credit and governmental notes and negotiable instruments that
would spur commerce.

The Founders and early American Presidents were in virtual
unanimous agreement on the dangers of excessive public debt. Con-
sequently, for approximately 150 years of our history—from 1789
to 1932—balanced budgets or surplus budgets were the norm.

Indeed, throughout most of the Nation’s history, the requirement
of budget balancing under normal economic circumstances was con-
sidered part of what has been called our “Unwritten Constitution.”

Once that unwritten rule was broken, Pandora’s Box was opened.
In 1929, Federal expenditures of $3 billion represented just 3 per-
cent of GNP. By 1950, the Federal share had risen to 16 percent
of GDP or about $43 billion. For fiscal year 1993, Federal Govern-
ment spending of over $1.4 trillion commanded nearly 23 percent
of GDP.

To illustrate this growth in another way, the first $100 billion
budget in the history of the Nation occurred as recently as fiscal
year 1962, more than 179 years after the founding of the Republic.
The first $200 billion budget, however, followed only 9 years later
in fiscal year 1971. The first $300 billion budget occurred 4 years
later in fiscal year 1975; the first $400 billion budget 2 years later
in fiscal year 1977; the first $500 billion budget in fiscal year 1979;
the first $600 billion budget in fiscal year 1981; the first $700 bil-
lion budget in fiscal year 1982; the first $800 billion budget in fis-
cal year 1983; the first $900 billion budget in fiscal year 1985; and
the first $1 trillion budget in fiscal year 1987. The budget for fiscal
year 1993 was over $1.4 trillion.

This tremendous amount of Federal spending does damage to the
economy. By consuming such an overwhelming part of the capital
in the economy, the Government “crowds out” private sector invest-
ment. Thus, when government spending rises unchecked by fiscal
responsibility, it chokes off the primary engines of economic growth
and risks our long-term security.

In spite of these dangers, during the past three decades the Fed-
eral Government has run deficits in all but a single year. The defi-
cits have come during good times, and they have come during bad
times. They have come from Presidents who have pledged them-
selves to balanced budgets, and they have come from Presidents
whose fiscal priorities were elsewhere. They have come from Presi-
dents of both parties. Once Congress began to engage in deficit
spending it started down the path of sacrificing the long-term
health of the economy for short-term gain.

The time has come for a solution strong enough that it cannot
be evaded for short-term gain. We need a constitutional require-
ment to balance our budget. S.J. Res. 1, the Balanced-Budget
Amendment, is that solution.

INTEREST ON NATIONAL DEBT

Gross interest on the national debt is now the second largest ex-
penditure in the entire budget—higher than defense spending. In-
terest payments are the fastest growing item in the budget. Up
from $75 billion in fiscal year 1980, this year the Federal Govern-
ment will spend an estimated $295 billion on interest, an increase
of nearly 400 percent. Even controlling for inflation, interest pay-
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ments have grown by over 95 percent during the past 12 years. By
1995, service on the gross national debt is projected to surpass So-
cial Security payments as the single largest government expense.

Every day, the Government throws away over $800 million on in-
terest payments. None of this money goes toward education, health
care, or the battle against drugs and crime. Spending more and
more on interest leaves fewer and fewer resources to spend on the
goods and services needed to address other, serious problems facing
the Nation.

The money for these payments comes out of the pockets of tax-
payers, primarily middle-income families. These same families are
also burdened by the high interest rates that the deficit sustains.
Furthermore, these payments are going increasingly overseas, to
wealthy investors in other countries.

STATUTORY EFFORTS

Critics of the Balanced-Budget Amendment argue that Congress
does not need a constitutional amendment to balance the budget;
Congress can achieve that goal statutorily, right now, without wait-
ing to ratify a constitutional amendment. Technically, these argu-
ments are, of course, correct. The Balanced-Budget Amendment
provides no new authority to cut spending or raise revenues. How-
ever, recent efforts have shown that Congress does not have the
will to balance the budget.

The Federal Government has not run a budget surplus in over
25 years; the last one was in 1969. And that is the only time in
30 years that we have achieved a balanced budget. Enacting re-
sponsible budgets is not easy. While a spending program often has
a particular constituency that strongly supports it, the general in-
terest in restricting spending is diffuse.

Statutory efforts to balance the budget previously have failed be-
cause it is too easy for Congress simply to change its mind and re-
scind its previous declarations. Statutory efforts are vulnerable to
a change of heart or a weakening of resolve. Deficit reduction tar-
gets in such legislation can be continually changed, and the legisla-
tion can be several years in operation before the budget must be
balanced. An amendment to the Constitution forces the Govern-
ment to live within its means. S.J. Res. 1 requires a balanced budg-
et by 2002 or 2 years after the amendment is ratified by the States,
whichever is latest.

IMPLEMENTATION AND ENFORCEMENT

S.J. Res. 1 contains the flexibility that an amendment to the
Constitution must have. It does not prescribe a particular mecha-
nism that Congress must employ in order to achieve a balanced
budget. Instead it leaves political decisions to the political system.
The amendment is, however, self-enforcing. Because, historically, it
has been easier for Congress to raise the debt ceiling, rather than
reduce spending or raise taxes, the primary enforcement mecha-
nism of S.J. Res. 1 is section 2, which requires a three-fifths vote
to increase the debt ceiling.

The amendment contemplates that Congress will execute its re-
sponsibilities under the amendment through the exercise of its cur-
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rently existing authority. The Constitution already empowers Con-
gress with such authority. Section 8 of article | grants Congress the
power “[tjo make all Laws which shall be necessary and proper
* * *" Furthermore, Members of Congress are required by article
VI generally to “support this Constitution” while the President is
required by article I, section 1, clause 7, to “preserve, protect, and
defend the Constitution”.

The committee expects fidelity to the Constitution, as does the
American public. Both the President and Members of Congress
swear an oath to uphold the Constitution, including any amend-
ments thereto. Honoring this pledge requires respecting the provi-
sions of the proposed amendment. Flagrant disregard of the pro-
posed amendment’s clear and simple provisions would constitute
nothing less than a betrayal of the public trust. In their campaigns
for reelection, elected officials who flout their responsibilities under
this amendment will find that the political process will provide the
ultimate enforcement mechanism.

It is the committee’'s view that: (1) the language and the intent
of S.J. Res. 1 are clear; (2) Congress and the President are to abide
by this language and intent; and (3) when necessary, Congress
must enact legislation that will better enable the Congress and the
President to comply with the language and intent of the amend-
ment.

JUDICIAL ENFORCEMENT AND PRESIDENTIAL IMPOUNDMENT

The committee believes that S.J. Res. 1 strikes the right balance
in terms of judicial review. By remaining silent about judicial re-
view in the amendment itself, its authors have refused to establish
congressional sanction for the Federal courts to involve themselves
in fundamental macroeconomic and budgetary questions, while not
undermining their equally fundamental obligation to “say what the
law is,” Marbury v. Madison, 1 Cranch 137, 177 (1803). The com-
mittee agrees with former Attorney General William P. Barr who
stated that there is:

Little risk that the amendment will become the basis for
judicial micromangement or superintendence of the Fed-
eral budget process. Furthermore, to the extent such judi-
cial intrusion does arise, the amendment itself equips Con-
gress to correct the problem by statute. On balance, more-
over, whatever remote risk there may be that courts will
play an overly intrusive role in enforcing the amendment,
that risk is, in my opinion, vastly outweighed by the bene-
fits of such an amendment.

There exists three basic constraints that prevents the courts from
becoming unduly involved in the budgetary process: (1) limitations
on Federal courts contained in article Il of the Constitution, pri-
marily the doctrine of “standing”; (2) the deference courts owe to
Congress under both the “political question” doctrine and section 6
of the amendment itself, which confers enforcement authority in
Congress; and (3) the limits on judicial remedies to be imposed on
a coordinate branch of government—Ilimitations on remedies that
are self-imposed by courts and that, in appropriate circumstances,
may be imposed on the courts by Congress.
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To succeed in any lawsuit, a litigant must demonstrate standing
to sue. To demonstrate article Il standing, a litigant at a mini-
mum must meet three requirements: (1) “injury in fact"—that the
litigant suffered some concrete and particularized injury; (2)
“traceability”—that the concrete injury was both caused by and is
traceable to the unlawful conduct; and (3) “redressibility”—that the
relief sought will redress the alleged injury. For example, Lujan v.
Defenders of Wildlife, 112 S.Ct. 2130, 2136 (1992); Valley Forge
Christian College v. Americans United for Separation of Church &
State, Inc., 454 U.S. 464, 482—-83 (1982). In challenging measures
enacted by Congress under a balanced-budget regime, it would be
an extremely difficult hurdle for a litigant to demonstrate some-
thing more concrete than a “generalized grievance” and burden
shared by all citizens and taxpayers, the “injury in fact” require-
ment. See Frothingham v. Mellon, 262 U.S. 447, 487 (1923).

Even in the vastly improbable case where an “injury in fact” was
established, a litigant would find it near impossible to establish the
“traceability” and “redressibility” requirements of the article 111
standing test. Litigants would have a difficult time in showing that
any alleged unlawful conduct—the unbalancing of the budget or
the shattering of the debt ceiling—"caused” or is “traceable” to a
particular spending measure that harmed them. Furthermore, be-
cause the Congress would have numerous options to achieve bal-
anced-budget compliance, there would be no legitimate basis for a
court to nullify the specific spending measure objected to by the
litigant.

As to the “redressibility” prong, this requirement would be dif-
ficult to meet simply because courts are wary of becoming involved
in the budget process—which is legislative in nature—and separa-
tion of power concerns will prevent courts from specifying adjust-
ments to any Federal program or expenditures. Thus, for this rea-
son, Missouri v. Jenkins, 495 U.S. 33 (1990), where the Supreme
Court upheld the district court’s power to order a local school dis-
trict to levy taxes, is inapposite because it is a 14th amendment
case not involving “an instance of one branch of the Federal Gov-
ernment invading the province of another.” Id. at 67. Courts simply
will not have the authority to order Congress to raise taxes. Fur-
thermore, the well-established “political question” and
“justiciability” doctrines will mandate that courts give the greatest
deference to congressional budgetary measures, particularly since
section 6 of S.J. Res 1 explicitly confers on Congress the respon-
sibility of enforcing the amendment, and the amendment allows
Congress to “rely on estimates of outlays and receipts.” See Baker
v. Carr, 369 U.S. 186, 217 (1962). Under these circumstances, it is
unlikely that a court would substitute its judgment for that of Con-
gress.

The committee believes that the “taxpayer” standing case, Flast
v. Cohen, 392 U.S. 83 (1968), also is not applicable to enforcement
of the balanced-budget amendment. First, the Flast case has been
limited by the Supreme Court to establishment clause cases. See
Valley Forge Christian College, 454 U.S. at 480. Second, by its
terms, Flast is limited to cases challenging legislation promulgated
under Congress’ constitutional “tax and spend” powers when the
expenditure of the tax was made for an illicit purpose. Sections 1
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and 2 of S.J. Res. 1, limit Congress’ borrowing power and the
amendment contains no restriction on the purposes of the expendi-
tures. Finally, in subsequent cases, the Supreme Court has
reaffirmed the need for a litigant to demonstrate particularized in-
jury, thus casting doubt on the vitality of Flast. See Lujan, 112 S.
Ct. at 2136. The committee also believes that there would be no so-
called “congressional” standing because Members of Congress
would not be able to demonstrate that they were harmed by any
dilution or nullification of their vote and that under the doctrine
of “equitable discretion,” Members would not be able to show that
substantial relief could not otherwise be obtained from fellow legis-
lators through the enactment, repeal or amendment of a statute.
See Melcher v. Open Market Comm., 836 F.2d 561, 563 (D.C. Cir.
1987).

A further limitation on judicial interference is section 6 of S.J.
Res. 1. Under this section, Congress must adopt statutory remedies
and mechanisms for any purported budgetary shortfall, such as se-
questration, rescission, or the establishment of a contingency fund.
Pursuant to section 6, the committee believes that Congress, if it
finds it necessary, could limit the type of remedies a court may
grant or limit the court’s jurisdiction in some other manner to pro-
scribe judicial overreaching. Congress has adopted such limitations
in under circumstances pursuant to its article 111 authority. See,
for example, Norris-LaGuardia Act, 29 U.S.C. 101-115; Federal
Tax Injunction Act, 28 U.S.C. 2283; Tax Injunction Act, 26 U.S.C.
7421(a).

Finally, it is not the intent of the committee to grant the Presi-
dent any impoundment authority under S.J. Res. 1. In fact, up to
the end of the fiscal year, the President has nothing to impound
because Congress in the amendment has the power to ratify or to
specify the amount of deficit spending that may occur in that fiscal
year. In any event, under section 6 of the amendment, Congress
can specify exactly what type of enforcement mechanism it wants
and the President, as Chief Executive, is duty bound to enforce
that particular congressional scheme to the exclusion of impound-
ment. See Kendall v. United States ex rel. Stokes, 37 U.S. (12 Pet.)
542 (1838).

THE EXPERIENCE IN THE STATES

In contrast to Federal fiscal policies, continued deficit spending
by the States has been a rarity. More States incur general sur-
pluses than incur general deficits. Forty-eight States have constitu-
tional provisions limiting their ability to incur budget deficits.
While there are significant differences in the problems and re-
sources that the State and Federal Governments face, the State ex-
perience is nonetheless instructive. The constitutional constraints
have proven to be workable in the States and have not inhibited
their ability to perform their most widely accepted functions. Be-
cause it has been required, State legislatures have learned to oper-
ate effectively within the external limitation of their